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IT IS J-lEARBY ORDERED lhat· the Defendant-Appellant's Motion for 
Appointment of Counsel IS granted and ~ L. ~ (atlotlley's 
.name), a duly licensed attorney in the State of Idaho, is hereby appointed to represent 
said defendant in all proceedings involving this appeal. 
DATED thisl day of_'='"""',.,r.J-___ ----', 20lL 
ORDER GRANTING MOTION TO APPOINT COUNSEL 
R~vised 10/14/05 
p.~ 
r- n {,·'6' LJU"'; 
Full Name f Pa Filing This Docum t 
7:0Dox 61 
Mailing Address (Street or Post Office Box) 
iJ¥ 5£ . :;:r.!)AHo e3767 
Telephone umber 
IN THE DISTRICT COURT OF THE SrV£AfT/I JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _·23~IJL.!..I-LI-",(~ ___ _ 
Plaintiff, 
vs. 
KfrNLhl )., IY~E if 
" r Defendant I 
Case No.: C./l - 81-38 
MOTION AND AFFIDAVIT FOR 
PERMISSION TO PROCEED ON PARTIAL 
PAYMENT OF COURT FEES (PRISONER) 
IMPORTANT NOTICE: Idaho Code § 31-3220A requires that you serve upon counsel for 
the county sheriff, the department of correction or the private correctional facility, 
whichever may apply, a copy of this motion and affidavit and any other documents filed 
in connection with this request. You must file proof of such service with the court when 
you file this document. 
STATE OF IDAHO ) 
1 ) ss. 
County of f\bA ) 
[ ] Plaintiff [Xl Defendant asks to start or defend this case on partial payment of court 
fees, and swears unler oath 
1. This is an action for (type of case) _--/t./J~C;Io1-M-=-'u.A:!.-'·(""--l>Q"-"r~2::..=u.:::.:Lc=--:....::3~.i"_.LA.!..!A-,-~..:e..!-1t!..CL==---_. I 
believe I'm entitled to get what I am asking for. 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-10C 2/25/2005 
PAGE 1 
r i'l 6 
L.JU0 
2. [~haVe not previously brought this claim against the same party or a claim based on 
the same operative facts in any state or federal court. [ ~ve filed this claim against the 
same party or a claim based on the same operative facts in a state or federal court. 
3. I am unable to pay all the court costs now. I have attached to this affidavit a current 
statement of my inmate account. certified by a custodian of inmate accounts, that reflects the 
activity of the account over my period of incarceration or for the last tvvelve (12) months, 
whichever is less. 
4. I understand I will be required to pay an initial partial filing fee in H)e amount of 20% of tile 
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly 
balance in my inmate account for the last six (6) months. I also understand that I must pay the 
remainder of the filing fee by making monthly payments of 20% of the preceding month's 
income in my inmate account until the fee is paid in full. 
5. I verify that the statements made in this affidavit are true. I understand that a false 
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14) 
years. 
Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages 
if more space is needed for any response. 
IDENTIFICA TION AND RESIDENCE: 
Name: ~)J L f'te/(:NN£ V ( . 7 Other name(s) I have used:~ii\y aAl7JN4 
Address: j?O{ 00,( 5/- ?x/iX, 7,) 23707 
How long at that address? 611./c£ ¥~7jJg 
[(J:Ms+) 11: r83P-Cf] 
Phone:._~Iv"::il-i4-:...-!-___ _ 
Date and place of birth: EI HwvrE . r!ALt,Co£;Vu't 
) 
DEPENDENTS: 
I am ~ single [ ) married. If married, you must provide the following information: 
Nameofspouse: ____ ~~~~L'~~----------------------------
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-1 DC 2/25/2005 
PAGE 2 
My other dependents (including minor children) are: --....l'1-"<J.f-J~'-J: '--__________ _ 
INCOME: 
1-1- {)O r {i 
Amount of my income: $ fJ / per ;. J week [ 1 month 
Other than my inmate account I have outside money from: __ f-;:./Vy.;hL.?t'-----------
My spouse's income: $ 
ASSETS: 
Nlrt per [ 1 week [ ] month. 
I 







List all other property owned by you and state its value. 
Description (provide description for each item) 
Cash 
Notes and Receivables 
Vehicles: 
Bank/Credit Union/Savin 
Stocks/Bonds/lnvestments/Certificates of De osit 
Trust Funds 
Retirement Accounts/lRAs/401 (k)s 




MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 




















Credit Cards: (list each account number) 











MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 











r' ;-, /~ 












How much can you borrow? $ __ .l-JAI,Ll}e .....J..:!fv'-!'t"'-' __ _ From whom? __ ...LN-"';ir+l4-L-____ _ , 
When did you file your last income tax return? Nf.,vr-tL Amount of refund: $----J-N;"+~.a...ft---
PERSONAL REFERENCES: (These persons must be able to verify information provided) 
Name Address Phone Years Known 
,S'I/-636-JYols '19 
Typed r Printed Name / 
SUBSCRIBED AND SV{~RIflI"f.Q~efore me this i' II day of ~t:;(. It; V 
20 ;/ ........ \:10 'i1J v -" 
--/-1--' ...... -<. <S ....... -l" ;'.. l'\ \ \ . I ... '."'-- 0.· -0. i.r ~ ,~~ W e-~ t.f:, -. ::""-.."". •• ~ ---'=-~-=-~::..=.._~~=-~.>L...::;..~-----
f 0/ \'\~W<l ".. \. Notary PUbliC~f r Idaho 
- • ') •• R "d" \ '" 'r : : _. - : ;... : eSI mg at --""""-'('-'-..lc..!., ........ ""--c:::..=---;-,..--,--:-:-,~ __ 
;. .. ..{ uv' o~ ;': My Commission expires \ I I 0 !o ( I 3 
-:. r\.0. ClV..v .- 0': 
--:. """r"'l.. e. • f) ... 
"", V~"').·. ... ~ .: 
.... -..,b·· ••• ··..a" .. . -".;1 S 3 N.}. ........ . 
't", .... ,,,,,, \-
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-10C 2/25/2005 
PAGE 5 
IDOC TRUST =========== OFFENDER BANK BALANCES ========== 10/21/2010 
Doc No: 18329 Name: MCKINNEY, RANDY LYNN 
Account: CHK Status: ACTIVE 
IMSI/G-BLK PRES FACIL 
TIER-l CELL-5 
Transaction Dates: 01/01/2010-10/21/2010 
Beginning Total Total Current 
Balance Charges Payments Balance 
17.97 1034.70 1022.65 5.92 
================================ TRANSACTIONS ================================ 
























































































































































































































C' (. , " i';' ' vVu 
IDOC TRUST =========== 
Doc No: 18329 Name: MCKINNEY, RANDY LYNN 
Account: CHK Status: 
Transaction Dates: 01/01/2010-10/21/2010 
10/21/2010 
IMSI/G-BLK PRES FACIL 
TIER-1 CELL-S 
Beginning Total Total Current 
Balance Charges Payments Balance 
17.97 1034.70 1022.6S S.92 
================================ TRANSACTIONS ================================ 
Date Batch Description Ref Doc Amount Balance 
06/01/2010 HQOS01S3S-006 011-RCPT MO/CC 
06/02/2010 IMOS01S86-00S 099-COMM SPL 
06/02/2010 IMOS01789-020 211-FOOD SVC 
06/09/2010 IMOS02870-012 099-COMM SPL 
06/09/2010 IMOS02870-013 099-COMM SPL 
06/l0/2010 HQOS0302S-01S 011-RCPT MO/CC 
06/l6/2010 IMOS03624-010 099-COMM SPL 
06/l6/2010 IMOS03624-011 099-COMM SPL 
07/01/2010 IMOSOS241-023 211-FOOD SVC 
07/01/2010 IMOSOS382-011 071-MED CO-PAY 
07/07/2010 IMOSOS884-007 099-COMM SPL 
07/07/2010 IMOSOS884-008 099-COMM SPL 
07/07/2010 HQOS0607S-002 011-RCPT MO/CC 
07/l4/2010 IMOS06903-008 099-COMM SPL 
07/l4/2010 IMOS06903-009 099-COMM SPL 
07/29/2010 IMOS08727-003 071-MED CO-PAY 
08/03/2010 IMOS09270-020 211-FOOD SVC 
08/03/2010 IMOS0928S-002 223-J-BLK PAYROLL 
08/04/2010 IMOS09321-008 099-COMM SPL 
08/04/2010 IMOS09321-009 099-COMM SPL 
08/09/2010 HQOS10169-023 011-RCPT MO/CC 
08/l1/2010 IMOS10S08-010 099-COMM SPL 
08/l1/2010 IMOS10S08-011 099-COMM SPL 
08/31/2010 HQOS12803-012 011-RCPT MO/CC 
09/02/2010 IMOS13209-002 223-J-BLK PAYROLL 
09/08/2010 IM0513915-006 099-COMM SPL 
09/08/2010 IM051391S-007 099-COMM SPL 
09/08/2010 HQOS14014-013 011-RCPT MO/CC 
09/l5/2010 IM0514869-008 099-COMM SPL 
09/l5/2010 IM0514869-009 099-COMM SPL 
09/29/2010 IM0516370-007 099-COMM SPL 
10/05/2010 HQ0516986-011 011-RCPT MO/CC 
10/06/2010 IMOS17200-001 223-J-BLK PAYROLL 
10/l3/2010 IM0518292-008 099-COMM SPL 
10/l3/2010 IMOS18292-009 099-COMM SPL 
10/20/2010 IM0519080-007 099-COMM SPL 
10/20/2010 IM0519080-008 099-COMM SPL 






























































































" f" (" 
J' ';" I vv 
Defendant -Appellant 
IN" THE DISTRICT COURT OF THE 6E\I£N71f JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _-",2X~').L77£L!::-__ 



















COMES NOW, ~Nl\y j, 1/~/u'EL/ , Defendant-Appellant in the '. I 
above entitled matter and moves this Honorable Court to grant Defendant-Appellant's Motion 
for Appointment of Counsel for the reasons more fully set forth herein and in the Affidavit in 
SuppOli of Motion for Appointment of Counsel. 
1. Defendant-Appellant is currently incarcerated within the Idaho Department of 
Corrections under the direct care, custody and control of Warden ~fII(j1 bDc5 
of the '-.:!/YrHD /t1A)(!Mt4t1 5ECt.,1x;it/ INS/ITt/riO,4/' . 
I 
2. The issues to be presented in this case may become to complex for the Defendant-
Appellant to properly pursue. Defendant-Appellant lacks the knowledge and skill needed to 
represent him/herself. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1 
Revised: J 0114/05 
3. Defendant-Appellant required assistance completing these pleadings, as he/she 
was unable to do it him/herself 
4. Other: --------------------------------------------------
..-.--
DATED this __ day of_ ..... J"'-.1N-"""""UL!,4;=!?+V _____ , 20~. 
/ 
AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL 
STATE OF IDAHO ) 
) ss 
Co unty of __ -tLA--\-'=M.!l.-1-__ ) 
~DI /.y;u!lc..~71/ ,after first being duly sworn upon his/her oath, deposes 
and says as follows: 
1. I am the Affiant in the above-entitled case; 
2. I am currently residing at the "J:lJ/tH6 illt;.t//Atfn L7E"CU{?/TV !N57/7V7/CJlV-; 
I 
under the care, custody and control of Warden r-t.ltlllf\,j &D25 
7 
3. I am indigent and do not have any funds to hire private counsel; 
4. I am without bank accounts, stocks, bonds, real estate or any other form of real 
property; 
5. I am unable to provide any other form of security; 
6. I am untrained in the law; 
7. If I am forced to proceed without counsel being appointed I will be unfairly 
handicapped in competing with trained and competent counsel of the State; 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2 
Revised: J Oil 4/05 
Further your affiant sayeth naught. 
WHEREFORE, Defendant-Appellant respectfully prays that this Honorable 
Court issue it's Order granting Defendant-Appellanfs Motion for Appointment of Counsel to 
represent his/her interest, or in the alternative grant any such relief to which it may appear the 
Defendant-Appellant is entitled to. 
----DATED This --,-,-_day Of_--",,-=1"""-'I1I-!-lN='Ul..!..A.1-Li-=?.Tr-~ ____ , 20-LL. 
(SEAL) Notary Public for Idaho 
Commission expires: 1 \ } D'b/13 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3 
Revised: J 0114/05 
r ;~J\n. I 
v\. vv 
CERTIFI CA TE OF MAILING 
I HEREBY CERTIFY that on the day of \MAlk1'j/ , 20-&:-, I 
mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF 
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via 
prison mail system for processing to the U.S. mail system to: 
5TfVc; L I 57E!1tfNS, County Prosecuting Attorney 
TOrDOX lof 
ARea. 7D 831-13 
> 
MOTION AND AFFIDA VIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4 
Revised: J 011 4/05 
Inmate nameXP-N~Y hyN' tvtd(j /V1\Jt:!~ 
IDOC No. --+--,,1 'B<.=31L1-=:..Lq_' ___ _ 
Address :J:,/If5:Z / {' -l3{cc;( 
'(,01 30x ttl 73()/~; Ii) '8'c3707 
Defendant! Appellant 
IN THE DISTRlCT COURT OF THE SEV£NTH JUDICIAL DISTRlCT 
< 













Case No. CR -2;,\-38 
NOTICE OF APPEAL 
TO: THE ABOVE RESPONDENTS, ST&\f. Of ::rl~.I·"HO 
AND THE PARTY'S ATTORNEYS, S'l'tv£ L S'J!'P±\iNS "Nt) '::r~N1Q ,p...TT~:C1 
GcNtl2..\l:S officE AND THE CLERK OF THE ABOVE ENTITLED 
COURT: 
NOTICE IS HEREBY GIVEN THAT 
1. The above named Appellant(s) ~"~ 11',1 lAo:. K;;lwc Y . 7 
appeal(s) against the above named respondent(s) to the Idaho Supreme Court from (the final 
judgment or order, (describe it) :J(,,\.(. 35 MQJ\Ot.J '\Q Comer ".N I UfG~L 
entered in the above-entitled action (proceeding) on the l£llay of hCCMOf,lL 
20 JL, Honorable Judge ::c,cl I.IIN 4(" 
NOTICE OF APPEAL - 1 
Revised: 10114/05' 
presiding, 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or 
orders described in paragraph 1 above are appealable orders under and pursuant to Rule 
[e.g. (1 1 (c)(1», or (I2(a»] LA.R. 
3. A preliminary statement of the issues on appeal which the appellant then intends to 
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant 
from asserting other issues on appeal. 
IJ.1l+-i J).-/C /r/)/Jef.lltWr 1::5 tim 71.£ /) Iv £:ci; tF a p./ IIts 72dc- .3:')- HeJTlt.//v 10 
~T k !ltBZt{ ::;;;-;.rre,~cE _As . AfMUtfNT WAS Co:vVtcTEb of R:4;rvry 
J14.AJJY£fl.. kn Ao(3.,3f;gt./ t1:wvlcTtafli .,;. ,5;ft..rrfNcc LS liSSfR,. pl/cLu/J£/j ~~ 
I 
7lf;t-r: .,AePeli.&v;- /:5 &mTI£I\ 10 7{eLu;F aM.,tIts ~/£ d"', A/o710A/ 'Td 
{bRRt:cr .AN di£ultL S'wrt:NC6 As iT (:5 fiEltiz {&:wt 7l£ Fi+e6 of 
7lt-e /<eeoc}) "THIfC &/¥EI.LANT...s ;kz!OAfS }JERe IN EAcc 6/V6 UWL/NUDa s 
Tf/Q?£FcJU ffl '~Kv' 
I 
bt/z;¥T}lE t1vsA l<ACli.:> 
4.(a) Is a reporter's transcript requested? _-+~=~=--' __ _ 
I 
(b) The appellant requests the preparation of the following portions of the 
reporter's transcript: 
NOTICE OF APPEAL - 2 
Revised J Oil 4/05 
i The entire reporter's standard transcript as defined in Rule 25(a), JAR 
o The entire reporter's transcript supplemented by the following: 
o Voir Dire examination of jury 
o Closing arguments of counsel 
I The following reporter's partial transcript: (!~st# 3'16~ 
OF-TH£ oaF-'r IN UW5dJrlZ/flu k!I7H~, 
o The testimony of witness( es) _______________ _ 
o Conferences on requested instmctions 
f Instmctions verbally given by court 
5. The appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28, LAR. 
! All requested and given jury instructions 
o The deposition of: ____________________ _ 
o Plaintiffs motion for continuance of trial 
6. I certify: 
(a) That a copy of this notice of appeal has been served on the reporter. 
(b)(l) 0 That the clerk of the district court or administrative agency has been paid the 
estimated fee for preparation of the reporter's transcript. 
NOTICE OF APPEAL - 3 
Revised J Oil 4/05 
paid. 
(2) ~ That the appellant is exempt from paying the estimated transcript fee because 
IrK ApPfUkrvT /5 IN 6 IG eN, 
(c)(1) 0 That the estimated fee for preparation of the clerk or agency's record has been 
(2) ~ That the appellant is exempt from paying the estimated fee for the preparation 
(d)(1) 0 That the appellate filing fee has been paid. 
(2) ~ That appellate is exempt from paying the appellate filing fee because. 
(e) That service has been made upon all parties required to be served pursuant to Rule 
20, and the attorney general ofIdaho pursuant to Section 67-1401(1), Idaho Code. 
DATED THIS __ day of 
NOTICE OF APPEAL - 4 
Revised J O!l4/05 
STATE OF IDAHO ) 
County of _--,,-A-,-,/';A=--.l'--_ 
) ss 
) 
, being sworn, deposes and says: 
That the party is the appellant in the above-entitled appeal and that all statements in this 
notice of appeal are true and correct to the best of his or her knowledge and belief. 
SUBSCRIBED AND SWORN to before me this !! day of_-->vALq::lAl.t...\/U<LAct' "-P<"'.:;<vI ___ _ 
I 
20-U. "" ..... "" 
.. ~, •• ~\ ·'0 ./"'" i ~ ./~: •••• :'80 •••• ::$ J \.,v 
~ 0.. "an • -:" {'f"$ i ! ') \ r/ N~trui Public for Idaho . • _.- • - l l 
: : 1 ~C<1IJill1iission expires: \ l 0(;, (3 
':. P eo '\ ~Y.LO .-. : \ 
':.,",e. ."' .. 
(SEAL) 
~ ~"'A -. •• v:-
# ~. • • ~ ~ #",~ ........ "",,~ .. , ~~.~~." 
CES~14~J~fE OF MAILING 
I HEREBY CERTIFY That on the day of JAAlIA.4-fl ~ ----- I ,20-1L, I 
mailed a true and correct copy of the NOTICE OF APPEAL via prison mail system for 
processing to the U.S. mail system to: 
OFFICE OF THE ATTORNEY GENERAL 
CRIMINAL DIVISION, APPELLATE UNIT 
PO Box 87320 
Boise, ID 83720-0010 
::::m.vS L. 5~PH{N.s I 2\,(ilCCounty Prosecuting Attorney 
NOTICE OF APPEAL - 5 
Revised 10114/05 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE 
STATE OF IDAHO, 
Plaintiff, Case No. CR-81-38 
vs. 
ORDER 
RANDY L YN MCKINNEY, 
Defendant. 
THIS MATTER is before the Court on Defendant's motion to correct an illegal 
sentence and motion for appointment of counsel. The State objects to Defendant's motion 
to correct an illegal sentence and has filed a memorandum in support of its objection. 
I. BACKGROUND 
On November 12, 1981, Defendant was found guilty by a jury of first degree 
murder, conspiracy to commit murder, robbery, and conspiracy to commit robbery. On 
March 27, 1982, the Court sentenced Defendant to death for the murder; an indeterminate 
term of 30 years for conspiracy to commit murder; a term of fixed life for the robbery, 
plus a consecutive 15 years for a firearms enhancement; and an indeterminate term of 30 
years for conspiracy to commit robbery. 
After exhausting his remedies in state court, Defendant attacked his convictions 
and death sentence in a federal habeas corpus petition. The United States District Court 
ORDER-l 
for the District of Idaho conditionally granted in part Defendant's petition, concluding 
that Defendant was denied effective assistance of counsel at his capital sentencing 
proceeding. McKinney v. Fisher, No. CV 96-0177-S-BLW (D. Idaho Sept. 25, 2009). The 
U.S. District Court stated that it would "issue the Writ with respect to Petitioner's death 
sentence unless the State correct[ ed] the constitutional error by beginning a new 
sentencing hearing or by vacating the death sentence and imposing a lesser sentence, 
within 180 days ofthe entry of judgment." Id. at * 1. 
On November 18, 2009, the Court vacated Defendant's death sentence and 
imposed a fixed life sentence pursuant to a Rule 11, Idaho Criminal Rules, sentencing 
agreement. The Court ordered that the fixed life sentence for murder run concurrent with 
Defendant's sentences for conspiracy to commit murder, robbery and conspiracy to 
commit robbery. Defendant filed the pending motion to correct an illegal sentence on 
November 2,2010. 
II. STANDARD 
Idaho Criminal Rule 35 permits the district court to correct an illegal sentence at 
any time. "A sentence is 'illegal' within the meaning of Rule 35 only if it is in excess of 
statutory limits or otherwise contrary to applicable law." State v. Peterson, 226 P.3d 552, 
555 (Ct. App. 2010), citing State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. 
App.2003). An illegal sentence must be evident from the face of the record without 
considering the facts of the case. State v. Clements, 148 Idaho 82,218 P.3d 1143 (2009). 
When the defendant requests appointed counsel to assist with his Rule 35 motion, 
the Court must first decide if the defendant is entitled to court-appointed counsel before 
addressing the merits of the Rule 35 motion. State v. Wade, 125 Idaho 522, 873 P.2d 167 
ORDER-2 
6 
(Ct. App. 1994). "[T]he court is required to appoint an attorney unless the court finds that 
the motion is frivolous." Id. at 170. All inferences must be construed in the defendant's 
favor and counsel should be appointed where the defendant "alleges facts to raise the 
possibility of a valid claim." Charboneau v. State, 140 Idaho 789, 793, 102 P.2d 1108, 
1112 (2004). 
If, on the other hand, the claims are so patently frivolous that there appears 
no possibility that they could be developed into a viable claim even with 
the assistance of counsel, the court may deny the motion for counsel and 
proceed with the usual procedure for dismissing meritless post-conviction 
petitions. 
Plant v. State, 143 Idaho 758, 761, 152 P.3d 629,632 (Ct. App. 2006). 
III. ANALYSIS 
Defendant attacks the legality of his sentence on the following two grounds: (1) 
the sentence violates the prohibition against double jeopardy because, on the facts of this 
case, robbery is a lesser included offense of murder; and (2) the Court improperly 
sentenced Defendant for the substantive crimes of murder and robbery and the 
conspiracies to commit those crimes. 
A. Robbery is not a lesser included offense of first degree premeditated murder 
Defendant argues that the Court erred by failing to merge his robbery conviction 
into his murder conviction. Defendant contends that by sentencing him for both 
convictions, the Court violated his double jeopardy rights. 
"The prohibition against double jeopardy has been held to mean that a defendant 
may not be convicted of both a greater and lesser included offense." State v. Thompson, 
101 Idaho 430,433,614 P.2d 970,973 (1980). 
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An offense will be deemed to be a lesser included offense of another, 
greater offense, if all the elements required to sustain a conviction of the 
lesser included offense are included within the elements needed to sustain 
a conviction of the greater offense. Of course, the greater offense may 
require proof of additional elements in order to sustain a conviction. 
State v. McCormick, 100 Idaho 111, 114,594 P.2d 149, 152 (1979). 
Defendant relies on Sivak v. State, 112 Idaho 197, 731 P.2d 192 (1986) for the 
proposition that robbery is a lesser included offense of murder. However, that case 
merely states that, under certain circumstances, "robbery is a lesser included offense of 
felony-murder." Id. at 206 (emphasis added). Sivak does not address whether robbery is a 
lesser included offense of first degree premeditated murder. That issue was addressed by 
the Idaho Supreme Court in State v. Pizzuto, 119 Idaho 742, 810 P.2d 680 (1991) 
(reversed on other grounds): 
In Sivak, the robbery conviction was held to violate the defendant's 
constitutional rights prohibiting double jeopardy because had the robbery 
not been committed, the State would have received only a second degree 
murder conviction against Sivak, and with it a much lighter punishment. 
However, because of the robbery, the State sought and received a first 
degree murder conviction against Sivak carrying a more severe penalty. In 
Sivak, the murder occurred in the course of a robbery, however it was held 
there was no specific intent to commit murder. Hence, without the 
robbery, Sivak could not have been convicted of first degree murder. In 
the instant case, however, not only was the murder committed in the 
course of a robbery, but there was substantial evidence showing specific 
intent to cause both deaths. Hence, even if the robbery had not occurred, 
there is substantial evidence showing that the Herndon murders were 
willful, deliberate and premeditated. Thus, the robbery did not provide the 
means of convicting Pizzuto of premeditated first degree murder and 
therefore the robbery is not a lesser included offense of that crime. 
Id. at 757. 
Just as in Pizzuto, the jury in the case at bar found that the murder was willful, 
deliberate and premeditated. Substantial evidence existed to show that Defendant had the 
specific intent to cause Bishop's death. That the murder was committed in the course of a 
ORDER-4 
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robbery is immaterial to the present analysis where the jury found that the murder was 
willful, deliberate and premeditated. Thus, robbery is not a lesser included offense of the 
murder that occurred in this case. Accordingly, the Court rules that Defendant's sentence, 
which includes a separate term of imprisonment for murder and robbery, is not illegal. 
B. The Court cannot reexamine the underlying facts of the crime when 
considering a Rule 35 motion 
Defendant argues that his sentence is illegal because it punishes him for the 
substantive crimes of murder and robbery and the conspiracies to commit those crimes. 
Defendant contends that because the substantive crimes and conspiracies arose out of the 
same act or occurrence, he cannot be sentenced for both. 
It is generally accepted that a conviction and sentence on a count charging 
conspiracy will not, on the theory of double punishment, prevent 
conviction and sentence on another count charging the substantive offense. 
See Annot. 92 L.Ed. 187 (1947); 98 L.Ed. 449 (1953); 16 Arn.Jur.2d 
Conspiracy §§ 3, 5, 7 (rev. 1979). The United States Supreme Court has 
noted: 
Traditionally the law has considered conspiracy and the completed 
substantive offense to be separate crimes. Conspiracy is an 
inchoate offense, the essence of which is an agreement to commit 
an unlawful act. [Citations omitted.] Unlike some crimes that arise 
in a single transaction [citations omitted], the conspiracy to commit 
an offense and the subsequent commission of that crime normally 
do not merge into a single punishable act. [Citation omitted.] Thus, 
it is well recognized that in most cases separate sentences can be 
imposed for the conspiracy to do an act and for the subsequent 
accomplishment of that end. [Citations omitted.] Indeed, the Court 
has even held that the conspiracy can be punished more harshly 
than the accomplishment of its purpose. [Citations omitted.] 
Iannelli v. United States, 420 U.S. 770, 777-78, 95 S.Ct. 1284, 1289-1290, 
43 L.Ed.2d 616 (1975). 
However, our legislature has directed, by enactment ofLC. § 18-301, that 
[a]n act or omission which is made punishable in different ways by 
different provisions of this code may be punished under either of 
such provisions, but in no case can it be punished under more than 
ORDER- 5 
one; an acquittal or conviction and sentence under either one bars a 
prosecution for the same act or omission under any other. 
Our Supreme Court has held that: 
Idaho's multiple punishment statute, I. C. § 18-301, exceeds the 
scope of the constitutional constraints on double jeopardy. Under 
I.C. § 18-301 a defendant cannot be punished twice for the same 
act, rather than the same crime. If defendant's single action creates 
liability under two criminal statutes, defendant can only be 
punished under one statute. [Emphasis in original; footnote and 
citations omitted.] 
State v. Horn, 101 Idaho 192, 197,610 P.2d 551, 556 (1980). 
State v. Gallatin, 106 Idaho 564, 567, 682 P.2d 105, 108 (Ct. App. 1984). 
In the present case, in order to determine whether the substantive crimes and 
conspiracies arose out of the same act or occurrence, the Court would need to examine 
the underlying facts ofthe crimes. However, the Idaho Supreme Court has held that doing 
so would exceed the scope of Rule 35. 
Therefore, the term "illegal sentence" under Rule 35 is narrowly 
interpreted as a sentence that is illegal from the face of the record, i.e., 
does not involve significant questions of fact or require an evidentiary 
hearing. This interpretation is harmonious with current Idaho law. As this 
Court recently noted in State v. Farwell, 144 Idaho 732, 735, 170 P.3d 
397, 400 (2007), Rule 35 is a "narrow rule." Because an illegal sentence 
may be corrected at any time, the authority conferred by Rule 35 should be 
limited to uphold the finality of judgments. Rule 35 is not a vehicle 
designed to reexamine the facts underlying the case to determine whether 
a sentence is illegal; rather, the rule only applies to a narrow category of 
cases in which the sentence imposes a penalty that is simply not 
authorized by law or where new evidence tends to show that the original 
sentence was excessive. See State v. Arthur, 145 Idaho 219, 223,177 P.3d 
966, 970 (2008). 
State v. Clements, 148 Idaho 82, 86, 218 P.3d 1143, 1147 (2009). 
Accordingly, the Court declines to reexamine the underlying facts of this case. 
Nothing on the face of the record suggests that the sentence is illegal. Therefore, 
Defendant is not entitled to the relief sought. 
ORDER-6 
IV. CONCLUSION 
Based on the foregoing, the Court finds that Defendant's Rule 35 motion is 
frivolous and, therefore, Defendant is not entitled to court-appointed counsel to assist 
with the motion. 
THEREFORE, IT IS HEREBY ORDERED that Defendant's motion for 
appointed counsel and motion to correct an illegal sentence are DENIED. 
DATED this day of December, 2010. 
-'---
CERTIFICATE OF SERVICE 
I hereby certify that on this day of December, 2010, I did send a true and 
correct copy of the foregoing document upon the parties listed below by mailing, with the 
correct postage thereon; by causing the same to be placed in the respective courthouse 
mailbox; or by causing the same to be hand-delivered. 
Steve L. Stephens 
Butte County Prosecuting Attorney 
P.O. Box 736 
Arco,ID 83213 
Randy L. McKinney 
IDOC # 18329 
Idaho Maximum Security Institution 
P.O. Box 51 
Boise, ID 83707 
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TRILBY MCAFFEE 
Clerk of the District Court 
Butte County, Idaho 
Steve L. Stephens 
Butte County Prosecuting Attorney 
260 W. Grand Avenue 
P.O. Box 736 
Arco, Idaho 83213 
Telephone: (208) 527-3458 
IN THE DISTRICT COURT OF THE SEVENTH mDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE 











RANDY L. MCKINNEY, 
Defendant. 
Case No. CR-81-5 
OBJECTION TO DEFENDANT'S 
RULE 35 MOTION 
----------------------------) 
COMES NOW the State of Idaho, by and through Steve L. Stephens, the Butte County 
Prosecuting Attorney, and hereby objects to Defendant's Motion to Reconsider Sentence Pursuant to 
Rule 35 of the Idaho Criminal Rules. The bases for the State's objection are as follows: 
1. Defendant's Motion is untimely pursuant to Rule 35. 
2. The Defendant's Motion incorrectly alleges that the conviction of First Degree 
Murder was within the elements needed for the conviction of Robbery. 
2. The original sentence properly addresses the societal goals of rehabilitation, 
deterrence to the defendant and others, punishment, and the protection of society. 
3. If the sentenced is reduced, then the stated primary purpose of the sentence, which 
was deterrence for the defendant and others, will be, at the very least, diluted and may be rendered 
completely ineffective. 
The State objects to any reduction in Defendant's sentence. The State ofIdaho reserves the 
right to present further objections, and to present evidence in support of its position, at any hearing 
on Defendant's Motion to Reconsider Sentence. 
OPPOSITION TO DEFENDANT'S RULE 35 MOTION, PAGE - 1 
CERTIFICATE OF SERVICE 
I do hereby certify that on November 
foregoing document to the following: 
Honorable Joel Tingey 
Butte County District Judge 
605 N. Capital Ave. 
Idaho Falls, ID 83405 
Randy L. McKinney #18329 
Idaho Maximum Security Institution 
POBox 51 
Boise, ID 83707 
PLAINTIFF'S MEMORANDUM IN SUPPORT 
OF OBJECTION TO RULE 35 MOTION - 5 
2010, I sent a true and correct copy of the 
(X) U.S. Mail 
(X) U.S. Mail 
C00039 
Defendant 
IN THE DISTRICT COURT OF THE OeV£NTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BuTTe 













Case No. CR 21 \ -5 




COMES N OW, _A~.u.N.LCl"'-l)Y'f--..£:L~Y-LJ!.W----L&----lJE!.-'-LJdJ4-.p'tv'-L' ~=Cj'-tY,------, Defendant, in the above 
entitled matter and moves this Honorable Court to grant Defendant's Motion for Appointment of 
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for 
Appointment of Counsel. 
1. Defendant is currently incarcerated within the Idaho Department of Corrections 
under the direct care, custody and control of Warden Sl1Nb i gfAt>ES 
I 
of the -.:t:MHo #!fXIMILM .5"6CURIlj /NST!7Ul10N(rH~~) 
2. The issues to be presented in this case may become to complex for the Defendant 
to properly pursue. Defendant lacks the knowledge and skill needed to represent 
him/herself. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1 
Revised: 10106/05 
C0003 
3. Defendant required assistance completing these pleadings, as he/she was unable 
to do it him/herself. 
4. Other: --------------------------------------------------
DA TED this ~ day of_---'O"'-CTO="'-'=J)::..;:EfJ<...::::-' 0 =-____ , 20~. 
Defen nt 
AFFIDA VIT IN SUPPORT FOR APPOINTMENT OF COUNSEL 
STATE OF IDAHO ) 
J ) ss 
County of _~I\"-,-"M",,,-,-__ ) 
, after first being duly sworn upon hislher oath, deposes 
and says as follows: 
1. I am the Affiant in the above-entitled case; 
2. I am currently residing at the -:r:IYtJiO I!/tXl!1W-1 .Srwc rry /NSTlT£JT1 at' 
under the care, custody and control of Warden :&tAIl} V 3i.tttJr:::> 
I 
3. I am indigent and do not have any funds to hire private counsel; 
4. I am without bank accounts, stocks, bonds, real estate or any other form of real 
property; 
5. I am unable to provide any other form of secUlity; 
6. I am untrained in the law; 
7. If I am forced to proceed without counsel being appointed I will be unfairly 
handicapped in competing with trained and competent counsel of the State; 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2 
Revised: 10/06/05 
Cnnr; IVVV 
Further your affiant sayeth naught. 
WHEREFORE, Defendant respectfully prays that this Honorable Court issue 
it's Order granting Defendant's Motion for Appointment of Counsel to represent his/her interest, 
or in the alternative grant any such relief to which it may appear the Defendant is entitled to. 
DATED This ~""-- day of _.......:O"""--"CT()::..!./-"'-'Z3:.......~-'---"-____ , 20 . 
Defendanl 
SUBSCRIBED AND SWORN AND AFFIRMED to before me this day 
of Dt-~~~ 
(SEAL) Notary Public for Ida 0 
Commission expires: \J (a:. , ! ') 
MOTION AND AFFIDAVJT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3 
Rev ised: 10/06/05 
eJoe 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the -"--"'---- day of Oc7Ol$CK ,20_, I 
mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF 
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via 
prison mail system for processing to the U.S. mai1 system to: 
-=-_-= __ -",-__ (:3:6ijl'l~' Pt~€iltilf@·ttttJm'@ljt: 
RI77C' Co.wry COl/ill •.; C/e;U( 
,7'1£ )"" G-ft.l'1w/) AvE, / ;:;0, &x 7.37 
Defen nt 




IN THE DISTRICT COURT OF THE ,SeVENTIi JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF 75L1TTE 
Plaintiff, 
vs. 
)(IWIJ V /yN MJG NNCf r ' . 
Defendant. 
Case No.: tR. 2' - 5 
MOTION AND AFFIDAVIT FOR 
PERMISSION TO PROCEED ON PARTIAL 
PAYMENT OF COURT FEES (PRISONER) 
IMPORTANT NOTICE: Idaho Code § 31-3220A requires that you serve upon counsel for 
the county sheriff, the department of correction or the private correctional facility, 
whichever may apply, a copy of this motion and affidavit and any other documents filed 
in connection with this request. You must file proof of such service with the court when 
you file this document. 
STATE OF IDAHO ) 
j f\ A ) ss. 
Cou nty of _--J-ttat-+"",,-+---) 
[ 1 Plaintiff rjJ Defendant asks to start or defend this case on partial payment of court 
fees, and swears under oath 
1. This is an action for (type of case) ___ x:=..::...=c.::....LR~,,--""3"-6.;;:;..-_______ . I 
believe I'm entitled to get what I am asking for. 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO HOC 2/25/2005 
PAGE 1 
2. [J I have not previously brought this claim against the same party or a claim based on 
the same operative facts in any state or federal court. [ ]1 have filed this claim against the 
same party or a claim based on the same operative facts in a state or federal court. 
3. I am unable to pay all the court costs now. I have attached to this affidavit a current 
statement of my inmate account, certified by a custodian of inmate accounts, that reflects the 
activity of the account over my period of incarceration or for the last twelve (12) months, 
whichever is less. 
4. I understand I will be required to pay an initial partial filing fee in tile amount of 20% of the 
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly 
balance in my inmate account for the last six (6) months. I also understand that I must pay the 
remainder of the filing fee by making month Iy payments of 20% of the preceding month's 
income in my inmate account until the fee is paid in full. 
5. I verify that the statements made in this affidavit are true. I understand that a false 
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14) 
years. 
Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages 
if more space is needed for any response. 
Address: 20", Crn ('f/ 73o/x I .z;tWlQ 8B70 7 ~5Z) .3t 13ad?1 
How long at that address? 51NC£ 44182 Phone: N/A 
Date and place of birth:  EL /101"7"6, r!ttL!fol?lII/A 
DEPENDENTS: 
I am rjJ single [ 1 married. If married, you must provide the following information: 
Nameofspouse: __ ~/~A?~/~:Ar~' ____________________________________________ _ 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-10C 2/25/2005 
PAGE 2 
My other dependents (including minor children) are: 
INCOME: 
k.oF 
Amount of my income: $ 00, en::;- per [ J week .>Xl' month 
Other than my inmate account I have outside money from: __ ~N"-,O""N,,,,-,=t,--_______ _ 
My spouse's income: $ _-,Nc..:,/H"!t+l-- per [ 1 week [ ] month. 
ASSETS: 
List all real property (land and buildings) owned or being purchased by you. 
Your 




List all other property owned by you and state its value. 
Description (provide description for each item) 
Cash 
Notes and Receivables 
Vehicles: 
Bank/Credit Union/Savings/Checking Accounts 
Stocks/Bonds/lnvestments/Certificates of Deposit 
Trust Funds 
Retirement Accounts/IRAs/401 (k)s 




MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
























Credit Cards: (list each account number) 











MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAD 1-10C 2/2512005 
NONe 

















How much can you borrow? $_..,.6<:...:' ,,--C;:_' ___ From whom? __ -,-N~1r,-,A...!.. _____ _ 
I 
HfMMNfl<. 
When did you file your last income tax return? FilJiO 0/ °_0 Amount of refund: $ __ ""-'-___ _ 




:2£rIltGIi Sf $Ji!J. its: 
Signatur 
~ II LyW I1c,/(AlAl7V 
SUBSCRIBED AND SWORN TO before me this ;:2"b day of ~~ 
20~. " ......... " . \r'\ 1\ I J\ PI ~ 
•• ,,~ A. D .#,#; J.J-. k)' \....J~ ~J'\O.; 10/ 
.. , .... ~ ••••••••••• ~ ft.##~, Notary Public for rdaho • 
! J..'I •••• +0 ..... "1"t. '\ Residing at --ht3~c9';';"--'-I"";S""..p",=---:-------
:;ri i ~ \ ;.;, '''to i My Commission expires A.\ (C 101 IJ 
10: ~ ., ~ ;"',. 
~..p':.. <~ "t: I.~ 
\~, (\ .. ~I 
"" '11/, .......... 0.<>, '''I! 0 ..,.,; ',f', .. , ..... '-
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-10C 2/25/2005 
PAGE 5 
IDoe TRUST =========== OFFENDER BANK BALANCES ========== 10/21/2010 
Doc No: 1832 9 Name: MCKINNEY I RANDY LYNN 
Account: CHK Status: ACTIVE 
IMSI/G-BLK PRES FACIL 
TIER-1 CELL-5 
Transaction Dates: 01/01/2010-10/21/2010 
Beginning Total Total Current 
Balance Charges Payments Balance 
17.97 1034.70 1022.65 5.92 
================================ TRANSACTIONS ================================ 

























































































































































































































I DOC TRUST =========== 10/21/2010 
Doc No: 18329 Name: MCKINNEY, RANDY LYNN IMSI/G-BLK PRES FACIL 
Account: CHK Status: j~E_~~-~~---~~';;.~'----TIER-1 CELL-5 
Transaction Dates: 01/01/2010-10/21/2010 
Beginning Total Total Current 
Balance Charges Payments Balance 
17.97 1034.70 1022.6S S.92 
================================ TRANSACTIONS ================================ 
Dat e Batch Description Ref Doc Amou.:.1.t Balance 
--- ------- ------------- ------------------ ---------- ---------- -----------
06/01/2010 HQOS01S3S-006 011-RCPT MO/CC RCPT MO 10.00 8.37 
06/02/2010 IMOS01S86-00S 099-COMM SPL 7.0SDB 1. 32 
06/02/2010 IMOS01789-020 211-FOOD SVC MAY 10 61.S0 62.82 
06/09/2010 IMOS02870-012 099-COMM SPL 33.49DB 29.33 
06/09/2010 IMOS02870-013 099-COMM SPL 2S.00DB 4.33 
06/10/2010 HQOS0302S-01S 011-RCPT MO/CC RTCP MO 30.00 34.33 
06/16/2010 IMOS03624-010 099-COMM SPL 11.29DB 23.04 
06/16/2010 IMOS03624-011 099-COMM SPL 22.17DB 0.87 
07/01/2010 IMOSOS241-023 211-FOOD SVC JUNE 10 S9.40 60.27 
07/01/2010 IMOSOS382-011 071-MED CO-PAY 34S491 2.00DB S8.27 
07/07/2010 IMOSOS884-007 099-COMM SPL 20.99DB 37.28 
07/07/2010 IMOSOS884-008 099-COMM SPL 31.80DB S.48 
07/07/2010 HQOS0607S-002 011-RCPT MO/CC RCPT MO 10.00 lS.48 
07/14/2010 IMOS06903-008 099-COMM SPL 6.80DB 8.68 
07/14/2010 IMOS06903-009 099-COMM SPL 8.04DB 0.64 
07/29/2010 IMOS08727-003 071-MED CO-PAY 34S4S0 S.OODB 4.36DB 
08/03/2010 IMOS09270-020 211-FOOD SVC JULY 10 lS.60 11.24 
08/03/2010 IMOS0928S-002 223-J-BLK PAYROLL JULY 10 48.30 S9.S4 
08/04/2010 IMOS09321-008 099-COMM SPL 34.47DB 2S.07 
08/04/2010 IMOS09321-009 099-COMM SPL 3.40DB 21.67 
08/09/2010 HQOS10169-023 011-RCPT MO/CC RTCP MO 30.00 Sl.67 
08/11/2010 IMOS10S08-010 099-COMM SPL 26.80DB 24.87 
08/11/2010 IMOS10S08-011 099-COMM SPL 24.49DB 0.38 
08/31/2010 HQOS12803-012 011-RCPT MO/CC RTCP MO 70.00 70.38 
09/02/2010 IMOS13209-002 223-J-BLK PAYROLL AUG 10 73.50 143.88 
09/08/2010 IMOS1391S-006 099-COMM SPL 28.92DB 114.96 
09/08/2010 IMOS1391S-007 099-COMM SPL 64.02DB SO.94 
09/08/2010 HQOS14014-013 011-RCPT MO/CC RTCP MO 30.00 80.94 
09/15/2010 IMOS14869-008 099-COMM SPL 68.90DB 12.04 
09/15/2010 IMOS14869-009 099-COMM SPL 10.S9DB 1. 4S 
09/29/2010 IM0516370-007 099-COMM SPL 0.79DB 0.66 
10/ OS/2010 HQOS16986-011 011-RCPT MO/CC RTCP MO 30.00 30.66 
10/06/2010 IMOS17200-001 223-J-BLK PAYROLL SEPT 10 57.60 88.26 
10/13/2010 IM0518292-008 099-COMM SPL 50.86DB 37.40 
10/13/2010 IMOS18292-009 099-COMM SPL 10.20DB 27.20 
10/20/2010 IM0519080-007 099-COMM SPL 16.80DB 10.40 
10/20/2010 IM0519080-008 099-COMM SPL 3.98DB 6.42 
10/21/2010 HQOS19310-006 079-STATEMENT 0109927 0.50DB 5.92 
cooe 
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IN THE DJSTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT COURT 
Of THE STATE OF IDAHO IN AND FOR BUTTE COUNTY 
STATE OF IDAHO, ) 
) Case No. CR 81-5 
Plaintiff, ) 
) AMENDED JUDGMENT/ ORDER OF 
Vs. ) COMMITMENT 
) 
) 




This cause came before the Court this 18th day of November 2009, for Re-Sentencing. The 
defendant appeared with his counsel, Teresa Hampton, Esq. The State ofIdaho was represented by 
L. LaMont Anderson, Esq., Deputy Attorney General, Chief, Capital Litigation Unit and Steve 
Stephens, Esq., Butte County Prosecuting Attorney. Probation Officer Lori Waters was present on 
behalf of the Community Correction. 
The COUlt was informed that a Rule 11 Sentencing Agreement had been entered. The Court 
was also informed that there had been a correction made on page three (3) of the Rule 11 
Sentencing Agreement that all parties had reviewed ar1d initial 
The defenc: '2t wos placed tmder oath. The Comt inquired the defendant. 
Thereafter, I ;C Court sentenced the defendant on FIRST-DEGREE MURDER, to the 
Idaho State Board of Correction as follows: 
FOR A TERM OF :FIXED LIFE WITHOUT THE POSSIBILITY OF PAROLE. 
The Court ordered that the sentence would run concurrent with defendant's sentences for 
MINUTEENTP ,-SENTENCING 1 
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conspiracy to conml;t 111llrder, robbelY and conspiracy to commit robbery. 
The Court ordered' the defendant be give credit for time served. 
The defend:nt was remanded back to the custody of the Butte County Sheriff for delivery 
forthwith to the Id:l Department of Corrections. 
Defendant his right to appeal pursuant to the Rule 11 Sentencing Agreement. 
DATED t:;:; '2:?" day of November, 2009. 
Court Reporter: 
Deputy Clerk: Ak s Gamett 
Digital Recording:):09 
MINUTE ENTl~" - .-SENTENCING 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing MINUTE 
ENTRY RE·SEr,"TNCING was personally delivered, faxed, or mailed by first-class mail, with 
prepaid postage thi:; b<J3{'Oday of November, 2009, to the following: 
L. LaMon Anderson 
Deputy ornc:,'s General 
Crimina' ision 




Butte County Prosecuting Attorney 
(Design rihouse Box) 
Teresa 
Federal 










TRILBY S. MCAFEE 
CLERK OF THE DISTRICT COURT 
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LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
L. LaMONT ANDERSON, ISB #3687 
Deputy Attorneys General 
Criminal Law Division 
Capital Litigation Unit 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2400 
Facsimile: (208) 334-2942 
STEVE STEPHENS 
Butte County Prosecuting Attorney 
P.O. Box 736 
Arco, ID 83213 
Telephone: (208) 527-3458 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE 
STATE OF IDAHO, 
Plaintiff, 
vs. 













CASE NO. CR 81-5 
RULE 11 SENTENCING 
AGREEMENT 
COMES NOW, Plaintiff, State of Idaho ("state"), by and through its attorneys, L. 
LaMont Anderson, Deputy Attorney General, Chief, Capital Litigation Unit and Special 
Prosecuting Attorney for Butte County, Steve Stephens, Prosecuting Attorney for Butte 
County, State of Idaho, and Defendant Randy Lyn McKinney ("McKinney"), 
RULE 11 SENTENCINGAGREEMENT-i 
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individually and through his attorney of record, Joan M. Fisher, and do hereby state as 
follows: 
1. On November 12, 1981, McKinney was found guilty by a jury of the following 
cnmes: 
a. First-degree murder by willful, deliberate and premeditated killing; 
b. First-degree murder in the perpetration, or attempt to perpetrate a 
robbery; 
c. Conspiracy to commit murder; 
d. Robbery; and 
e. Conspiracy to commit robbery. 
2. McKinney was sentenced as follows: 
a. First-degree murder and the possession and use of a firearm in the 
commission of the crime, death; 
b. Conspiracy to commit murder, an indeterminate term not to exceed 
30 years; 
c. Robbery, fixed life, and for the use of a firearm during the robbery, 
an indeterminate term not to exceed 15 years to run consecutive to 
the fixed life term; and 
d. Conspiracy to commit robbery, an indeterminate term not to 
exceed 30 years. 
3. On September 25, 2009, in the United States District Court for the District of 
Idaho, the Honorable B. Lynn Winmill, conditionally granted in part, and denied 
in part, federal habeas relief, and ordered that a writ of habeas corpus shall issue 
as to McKinney's death sentence because of ineffective assistance of counsel at 
his sentencing hearing, unless the State of Idaho "initiates a new capital 
sentencing proceeding, or vacates the death sentence and imposes a lesser 
RULE 11 SENTENCING AGREEMENT - 2 
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sentence, within 180 days of the date that this Judgment is entered on the docket," 
which was September 25,2009. 
4. Judge Winmill denied any other relief federal habeas relief in McKinney's Third 
Amended Petition for Writ of Habeas Corpus. 
5. Pursuant to Federal Rule of Appellate Procedure, Rules 3 and 4, the parties have 
the right to appeal to the Ninth Circuit Court of Appeals Judge Winmill's 
Memorandum Decision and Order and subsequent Judgment, which were entered 
on September 25,2009. 
6. In lieu of appeals to the Ninth Circuit Court of Appeals, the parties hereby 
stipulate and agree to the following disposition for the crime of first-degree 
murder in the above entitled criminal case pursuant to Idaho Criminal Rule 
(f)(1 )(C): 
a. Pursuant to Idaho Criminal Rule 1 1 (f)(1)(C), the parties stipulate and 
agree that McKinney shall be sentenced to a term of fixed life without the 
possibility of parole for the crime of first-degree murder, concurrent with 
his sentences for conspiracy to commit murder, robbery and conspiracy to 
commit robbery; 
b. The parties agree that pursuant to Idaho Criminal Rule l1(f)(l)(C) this 
Court shall be bound by the parties joint stipulation that McKinney be 
sentenced to a term of fixed life without the possibility of parole for the 
crime of first-degree murder, concurrent with his sentences for conspiracy 
to commit murder, robbery and conspiracy to commit robbery; 
RULE 11 SENTENCING AGREEMENT- 3 
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c. The parties agree not to appeal from Judge Winmill's Memorandum 
Decision and Order and subsequent Judgment, which were entered on 
September 25,2009. 
d. The parties agree to waive completion of a presentence report prior to 
resentencing for the crime of first-degree murder; and 
e. Pursuant to Idaho Criminal Rule 11(f)(1) and State v. Murphy, 125 Idaho 
456,872 P.2d 719 (1994), McKinney specifically waives and gives up his 
right to appeal the new judgment and sentence imposed by this Court. 
f. McKinney specifically relieves this Court from its obligation to notify him 
of his appellate rights at resentencing under Idaho Criminal Rule 33(a)(3). 
7. McKinney acknowledges he is entering into this stipulation knowingly, 
voluntarily and intelligently, and that his decision is not the result of threats or 
coercion by any individual, his attorney or this Court. 
8. McKinney acknowledges he is aware of the maximum penalty for first-degree 
murder, which is death, and acknowledges the state could seek the death penalty 
at his resentencing, but for the parties agreement that he be sentenced to a term of 
fixed life without the possibility of parole for the crime of first-degree murder, 
concurrent with his sentences for conspiracy to commit murder, robbery and 
conspiracy to commit robbery; 
9. McKinney acknowledges he is aware of his right to be resentenced for the crime 
of first-degree murder by a jury of his peers, the right to require the state to prove 
at least one statutory aggravating factor pursuant to I.e. § 19-2515(9) beyond a 
reasonable doubt before a sentence of death may be imposed, and the right to 
RULE 11 SENTENCING AGREEMENT - 4 
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present mitigation evidence pursuant to LC. § 19-2515(6). McKinney 
understands that by stipulating and agreeing that a fixed life sentence be imposed 
for the crime of first-degree murder that he is knowingly, voluntarily and 
intelligently waiving these rights. 
10. To the extent the right to confront and cross-examme witnesses exist at a 
sentencing hearing, McKinney understands that by stipulating and agreeing that a 
fixed life sentence be imposed for the crime of first-degree murder that he is 
knowingly, voluntarily and intelligently waiving his right to confront and cross-
examine witnesses, and to present witnesses and evidence on his own behalf. 
11. McKinney acknowledges that Idaho Appellate Rules, Rules 4 and 11 (c) provides 
him the right to file an appeal from any new sentence this Court may impose for 
first-degree murder, and understands he is knowingly, voluntarily and 
intelligently waiving his right to appeal. 
12. The parties agree that this agreement constitutes the entire agreement between 
McKinney and the State of Idaho, and that no other promises or inducements have 
been made, either directly or indirectly by the State of Idaho or any of its agents 
regarding the disposition of this case. Additionally, McKinney states that no 
person has threatened or coerced him, directly or indirectly, to enter into this 
agreement. 
13. Counsel for McKinney specifically states that she has read this agreement, has 
read and explained said agreement to McKinney, and states that, to the best of her 
knowledge and belief, McKinney understands this agreement. 
RULE 11 SENTENCING AGREEMENT - 5 
00000 
14. McKinney specifically states that he has read this agreement, that he has had this 
agreement read and explained to him by his attorney, and that he understands this 
agreement. 
DATE: ! /- ! 15' - c 9 
DATE :--"---1--1--"---1--'---'---'----
DATE: ________ _ 
RULE 11 SENTENCING AGREEMENT- 6 
L. LaMont Anderson 
Deputy Attorney General 
Chief, Capital Litigation Unit 
Steve Stephens 
Butte County Prosecuting Attorney 
JUan M. Fisher 
Attorney for Defendant 
'~:r~resa 'Hampton 
Attorney for Defendant 
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CERTIFICATE OF SERVICE 
IS( 
I HEREBY CERTIFY That on or about the i_!:_ day of November, 2009, I caused 
to be serviced a true and correct copy of the foregoing document by the method indicated 
below, postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher 
Federal Defenders for the Eastern 
District of California 
801 I Street, 3rd Floor 
Sacramento, CA 95814 
n T TT R 11 SENTENCING AGREEMENT _ 7 
x U.S. Mail 
Hand Delivery --
-- Overnight Mail 
Facsimile --
-- Electronic Court Filing 
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STEVE L. STEPHENS 
Butte County Prosecutor 
326 Gnind Ave. 
P.O. Box 736 
Areo .. ID 83213 
(208) 527-3458 
. CCUETS 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE 







) Case No. CR 81-5 
) 





The above Motion having come duly before the Court and good reason standing for thi. 
transportation of the above~defendant, it is hereby ordered that the Butte County Sheriff shall 
transport the Defendant from the Idaho State Penitentiary to the Butte County Courthouse for lis 
presence at a Ie-sentencing hearing scheduled for Wednesday~ November 18~ 2009 at the hour of 
1 O:OO.a.m. It is further ordered that 1he Butte County Sheriffs Office transport the defendant 
back to the custody of the Idaho State Penitentiary once the hearing has concluded. 
IT IS SO ORDERED this .fl:L.,day of November, 2009. 
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FROM .: BUTTE COUNTY PROSECUTOR mx NO. :2085273469 13 2009 11: 42P"1 P..:: 
CERTIFICATE OF SERVICE 
1· 14i 
I do hereby certify that on the Ii I]'~day of November, 2009, I served a true and corred 
copy of tha foregoing document to the following: 
L. Lamont Anderson O~] U. S. Mail 
Deputy Attorneys General r J Fax 
PO Box 83720 [ ] Hand delivery 
Boise,ID 83720-0010 r ] Other L 
Joan Fisher L~J U. S. Mail 
Federal Defenders for the Eastern [ ] Fax 
Dis1rict of California [ ] Hand delivery 
801 I Street, 3rt! Floor [ ] Other 
Sacramento, CA 95814 
SheriJfWcs Collins ( J u. S. Mail i 
Butte County Sheriff Office ] Fax 
P.O. Box 130 [ J Hand delivery 
Areo, Idaho 83213 [ ) Other 
Steve L. Stephens ( ] U. S. Mail 
Butte County Prosecutor [ ] Fax 
P.O. Box 736 [-I J Hand delivery 
Areo, Idaho 83213 [ J Other 
r 
( ~.~ ry\(\l (J:~~~. (\\ 1.1:: (~ /-, 
Clerk" 0 d vi 
ORDER TO TRA'NSPORT .. -4 
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STEVE 1. STEPHENS 
Butte County Prosecutor 
326 Grand Ave. 
P.O. Box 736 
Arco, ID 83213 
(208) 527-3458 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE 







) Case No. CR 81-5 
) 





Comes now, the State of Idaho by and through its attorney, Steve 1. Stephens, Butte 
County Prosecutor, and moves the Court for an Order transporting the above-defendant from the 
Idaho State Penitentiary to the Butte County Courthouse to be present for aRe-sentencing 
Hearing scheduled for Wednesday, November 18,2009 at 10:00 a.m. It is further requested that 
the defendant be transported back to the Idaho State Penitentiary once the hearing is complete. 
DATED this 12th day of November, 2009. 
Steve 1. Stephens 
Butte County Prosecutor 
MOTION TO TRANSPORT---I 
000002 
CERTIFICATE OF SERVICE 
Vj~t\ 
I do hereby certify that on the \ ("y'Ciay of November, 2009, I served a true and correct 
~ 
copy of the foregoing document to the following: 
L. Lamont Anderson ] U. S. Mail 
Deputy Attorneys General [ ] Fax 
POBox 83720 [ ] Hand delivery 
Boise,ID 83720-0010 [ ] Other 
Joan Fisher [ U. S. Mail 
Federal Defenders for the Eastern [ ] Fax 
District of California [ ] Hand delivery 
801 I Street, 3rd Floor [ ] Other 
Sacramento, CA 95814 
Legal Assistant 
MOTION TO TRANSPORT ---2 
noooo 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
************************************************************************ 
STATE OF IDAHO, 
PlaintifflRespondent, 
-vs-
RANDY L. MCKINNEY, 









SUPREME COURT # 38527-2011 
CERTIFICATION OF 
EXHIBITS 
I, TRILBY MCAFFEE, Clerk of the District Court of the Seventh Judicial District 
of the State of Idaho, in and for the County of Butte, do hereby certify, list and describe the 





IN WITNESS WHEREOF, I have hereunto set 
court at Arco, Idaho, this I a:.~ day 
hand and affixed the seal of said 
--'-~-'--'-"'--_ 2011. 
TRILBY MCAFFEE, Clerk oftlle Court 
************************************************************************* 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
************************************************************************* 
STATE OF IDAHO, 
SUPREME COURT # 38527-2011 
Plaintiff/Respondent, 
-vs-




I, TRILBY MCAFFEE, Clerk of the District Court of the Seventh Judicial District 
of the State of Idaho, in and for the County of Butte, do hereby certify that the above and 
foregoing record in the above-entitled case was compiled and bound under my direction, 
and is a true, full and correct record of the pleadings, documents and papers designated to be 
included in the clerk's record by the Idaho Appellate Rule 28, the notice of appeal, any 
notice of cross-appeal, and any designation of additional documents to be included in the 
clerk's record. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said 
court at Arco, Idaho, this --'--=--- ----~--'-~~------ 2011. 
TRILBY MCAFFEE, Clerk of the Court 
Deputy Clerk 
**************************************************************** 
IN THE SUPREME COURT OF STATE OF IDAHO 
**************************************************************** 
STATE OF IDAHO, ) 
) 
Plaintiff / Respondent, 
vs. 
Randy L. McKinney, 
Defendant / Appellant, 
) SUPREME COURT # 38527-2011 
) 




I, TRILBY MCAFFEE, Clerk of the District Court of the Seventh Judicial District of the 
State of Idaho, in and for the County of Butte, do hereby certify I personally served or mailed, by 
United States mail, one copy of the clerk's record and the reporter's transcript in the above-entitled 
case to each of the attorneys of record, to wit: 
Appellant's counsel: Idaho State Appellate Public Defender, Molly Huskey, P.O. Box 83720 Boise, 
Idaho 83720-0005 
Respondent's counsel: Office of the Attorney General, Lawrence G. Wasden, P.O. Box 83720 
Boise, Idaho 83720-0101 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said court at 
Arco, Idaho, this ---'-__ day of_-----'be----""~I{_~_\ ______ 2011. 
CERTIFICATE OF SERVICE 
TRILBY MCAFFEE, CLERK 
Clerk of the District Court 
Deputy Clerk 
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